Evidence
by Marc T. Treadwell*

This year's survey must begin, as have most recent surveys, with a
lament over the decreasing number of noteworthy Eleventh Circuit
decisions addressing evidentiary issues.' In stark contrast to the days
when the Eleventh Circuit rigorously examined district court evidentiary
decisions and freely reversed those decisions, the Eleventh Circuit now
studiously defers to district court judge^.^ The abuse of discretion
standard, which has always been the standard of review of a district
court's evidentiary rulings, has become the standard of review in practice
as well as in name.3
However, the Eleventh Circuit's decision in Bearint v. Dorel Juvenile
Group, Ine4 illustrates a facet of the abuse of discretion standard of
review that is not always appreciated. In Bearint the Eleventh Circuit
noted that although the abuse of discretion standard governs all
evidentiary appeals, a district court, per se, abuses its discretion when
the district court bases an evidentiary ruling on an erroneous interpretation of law.5 A district court's determinations of law are subject to a de
novo standard of re vie^.^ Thus, the difficulty of satisfying the abuse of
discretion standard can effectively be avoided if a party can prove that
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the district court, when it admitted disputed evidence, relied on an
erroneous interpretation of law.'

11. PROPOSED
AMENDMENTS TO THE FEDERAL
RULESOF EVIDENCE
Several amendments to the Federal Rules of Evidence are scheduled
to become effective December 1, 2006. At the time of publication, the
proposed Rules were pending before the Advisory Committee. Current
information on the status of the proposed Rules can be found a t the
United States Courts' website.'
Rule 404(a),' which governs the use of character evidence offered to
prove conduct, will be amended to clarify that character evidence is
generally not admissible in civil cases.''
Apparently, a t the behest of the Criminal Division of the Department
of Justice, Rule 408,11 which addresses the admissibility of evidence of
conduct and statements made in compromise negotiations, will be
amended to expand the use of settlement discussions in criminal
cases.12 The logic of the proposed amendment is questionable, especially if one accepts that statements made during settlement discussions,
accompanied as they often are by puffing and grandstanding, are
dubious evidence of fault. In any event, public policy favors compromise;
therefore, statements made during compromise negotiations should not
be admissible. It is reasonable to question why those statements would
be more probative in a criminal case than in a civil case.
Current Rule 606(b)13broadly bars the admission of juror testimony
about jury verdicts.14 The Rule allows two exceptions: jurors may
testify regarding ''[(I)]extraneous prejudicial information. . .improperly
brought to the jury's attention or [(2)1 whether any outside influence was
improperly brought to bear upon any juror."15 The proposed amendment would also allow jurors to testify on the issue of "whether the
verdict recorded is the result of a clerical mistake."16

7. Id.
8. www.uscourts.gov/rules/newmles6.html.
9. FED.R. EVID.404(a).
10. Proposed amendments to FED.R. EVID.101(a)available at www.uscourts.gov/rules/

newrules6.html.
11. FED.R. EVID.408.
12.
13.
14.
15.
16.

www.uscourts.govlmleslcomment20O5/EVMay04.pdf#page=24.
FED.R. EVID.606(b).
Id.
Id.
www.uscourts.gov/mles/comment2005/EVMayO4.pdf#page=16.

2005

EVIDENCE

1275

Rule 60917 governs the use of convictions to impeach a witness's
credibility. Currently, a witness can be impeached with a conviction if
the crime "involved dishonesty or false statement."18 The proposed
amendment would require the admission of a conviction to impeach a
witness's credibility if the conviction was for a crime "that readily can
be determined to have been a crime of dishonesty or false statement."19
Although the difference in language is subtle, the proposed amendment
purports to resolve the conflict of how to determine whether a conviction
involves dishonesty or false statement." Specifically, the conflict is
whether the court is limited to examination of the elements of the crime
or whether the court must admit a conviction, even though the specific
elements of the crime do not require proof of deceit.'l The Committee
opted to expand Rule 609(a)(2) to permit automatic impeachment "if the
underlying act of deceit can be determined from information such as the
charging instr~ment."'~

Children of all ages, particularly those acquainted with the wildly
popular Dippin' Dots, will appreciate the Eleventh Circuit's decision in
Dippin' Dots, Inc. v. Frosty Bites Distribution, LLC.23 In Dippin' Dots,
plaintiff Dippin' Dots contended that defendant Frosty Bites had
unlawfully infringed on its product and logo design. Among other
things, Dippin' Dots contended that the district court improperly took
judicial notice that the color of ice cream indicates its flavor.24
Pursuant to Rule 201,'~a court may take judicial notice of facts that
are not subject to reasonable d i ~ p u t e . ' ~
A fact is not subject to reasonable dispute if "it is either (1) generally known within the territorial
jurisdiction of the trial court or (2) capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be
q~estioned."'~While the court cautioned that judicial notice of facts
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should be a "'highly limited process"' because it bypasses traditional
evidentiary rules, it nevertheless determined that judicial notice relating
to certain facts about ice cream is appr~priate.'~
Dippin' Dots fate was likely sealed by honest, but harmful, concessions
made by its attorney:
THE COURT:- would you agree that I could take judicial notice that
chocolate ice cream is, generally speaking, brown, vanilla is white,
strawberry is pink?
[COUNSEL]: I think you could do that, I think you could, sir, but I
think i t would be appropriate to acknowledge that sometimes it's not.
Chocolate can be white. I mean, that's not a n uncommon occurrence.
Certainly with M&M's, chocolate comes sometimes in a blue color.
THE COURT: I'm just talking about ice cream.
[COUNSEL]:Yes, sir.
THE COURT: Ice cream is, generally speaking, chocolate is brown,
vanilla is white, and strawberry is pink.
[COUNSEL]: That's correct, sir, but it's not necessarily so.29

Clearly, in the "territorial jurisdiction of the trial court," the district
court concluded, and the Eleventh Circuit affirmed, that the color of ice
cream clearly suggests its flavor.30

Rule 40431is the principal rule of evidence governing the admissibility of "extrinsic act evidence" or evidence of acts and transactions other
than the one a t issue. Rule 404 is primarily intended to bar the
introduction of propensity evidence, or evidence of misconduct on other
occasions, offered to prove that a party is more likely to have engaged in
the conduct a t issue simply because of what he did on another occaion.^^ Although extrinsic act evidence is not admissible to prove a
party's propensity to engage in misconduct, it is admissible "for other
purposes, such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident."33
Extrinsic act evidence is a favorite weapon of prosecutors. For
example, prosecutors frequently introduce evidence of a defendant's prior
drug conviction to prove his intent to commit a subsequent drug offense.
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As the Eleventh Circuit has lowered its scrutiny of district court
evidentiary decisions, defendants are rarely successful in their challenge
to the prosecution's use of evidence regarding their prior bad acts. This
survey year, however, saw a rare exception-the Eleventh Circuit held
in two cases that district courts erroneously refused to admit extrinsic
act evidence offered by defendant^.^^
In United States v. Stephens,35defendant claimed the district court
improperly prevented him from introducing evidence of an informant's
other drug transaction^.^^ Defendant in Stephens, who had no prior
criminal record, was charged with selling drugs after a series of
unsuccessful attempts by law enforcement officers to catch him actually
selling drugs on video and audiotape. The sting transactions were
attempted after the arrest of a career criminal, Robinson, to whom
defendant had become a father figure. Notwithstanding defendant's
many attempts to help Robinson over the years, Robinson, apparently in
an effort to avoid lengthy prison time, claimed that defendant had sold
him drugs. Robinson agreed to cooperate with law enforcement by
becoming a confidential informant against defendant. A series of almost
comical attempts followed where Robinson would somehow manage to
thwart efforts to catch defendant dealing drugs on tape.37 Reading the
Eleventh Circuit's opinion, one gets the impression that defendant was
not selling drugs and that Robinson was simply "playing" the Georgia
Bureau of Investigation ("GBI").
During the last attempt, Robinson opened the hood of his car to block
a camera's view of Robinson and defendant. In response, agents rushed
to the scene and found marked money and drugs in defendant's
possession. Defendant claimed he had just found the money and drugs
on the ground outside his house.38
At trial, defendant attempted to prove that Robinson set him up to
avoid a lengthy prison term. In his opening statement, defendant's
attorney claimed he would adduce evidence of Robinson's other drug
transactions to demonstrate how Robinson could have had access to
drugs, which he could have then planted on defendant. The district
court, however, ruled that this extrinsic evidence was inadmi~sible.~'

34. See United States v. Stephens, 365 F.3d 967 ( l l t h Cir. 2004); United States v.
Carrasco, 381 F.3d 1237 (11th Cir. 2004).
35. 365 F.3d 967 ( l l t h Cir. 2004).
36. Id. at 970.
37. Id. at 970-72.
38. Id. at 972.
39. Id. at 973.
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The Eleventh Circuit's Rule 404(b) discussion is surprisingly short. It
noted that Rule 404(b) only bars the use of extrinsic act evidence when
it is offered "to prove the character of a person in order to show action
in conformity" with the extrinsic acts.40The Eleventh Circuit held that
defendant was not offering the evidence to show conformity with the
prior conduct but rather "to show that Robinson could have obtained the
methamphetamine he turned over to the Government from a source
other than
Because the evidence was offered for reasons
other than to prove conformity, Rule 404(b) did not require or permit the
exclusion of this eviden~e.~'
Although it seemed that the Eleventh Circuit's Rule 404(b) analysis
was sufficient to resolve the appeal, the court nevertheless addressed
defendant's contention that the evidence was also admissible pursuant
to Rule 404(a)(3).~~
Rule 404(a)(3) provides that evidence of character,
like extrinsic act evidence, "is not admissible for the purpose of proving
action in conformity therewith on a particular occasion except . . .
[elvidence of the character of a witness, as provided in [Rlules 607, 608
and 609."44 ~ e f e n d a n targued that the exceptions found in Rules
6 0 7 , ~6~0 8 , ~and
~ 60g4' allowed him to introduce extrinsic act evidence about Robinson. The problem, however, was that Robinson was
dead, and thus, did not testify at
Defendant argued that
Robinson was "essentially a witness since so much of the Government's
case hinged around him."49 The Eleventh Circuit rejected this argument because it concluded that "witness," as used in the rules allowing
impeachment, "refer[s] solely to someone whose testimony is actually
offered as evidence at trial, and not merely someone with extensive
knowledge of or involvement in the events at issue."50 Nevertheless,
Rule 404(a) did not exclude the admission of the evidence because it was
not offered to prove conformity with prior conduct but rather to prove
access to drugs.51
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In United States v. C a r r a ~ c oanother
,~~
noteworthy Rule 404(b) case,
the Eleventh Circuit addressed Rule 404(b)'s requirement that the
prosecution provide advance notice of its intention to use extrinsic act
evidence.53 In Carrasco the prosecution introduced evidence of defendant's alleged involvement in the drug trade years before the acts that
gave rise to the present charge against defendant. The district court
overruled defendant's objection to this evidence, initially on the
erroneous ground that the extrinsic act evidence was offered as rebuttal
evidence and was not covered by Rule 404(b). Later, the district court
ruled that the Government's "generalized notice" was sufficient to satisfy
the Rule 404(b) notice r e q ~ i r e m e n t .The
~ ~ Eleventh Circuit disagreed
and held that "the Govern~nent[~s]
[failure] to give the required Rule
404(b) notice, went to the heart of [defendant's] defense, his intent," and
the admission of that evidence was in error.55

V. ARTICLEVII: OPINIONTESTIMONY
Certainly, there are many who believe that the United States Supreme
Court decision in Daubert v. Merrell Dow Pharmaceuticals, Inc. ,56
assigning district court judges the role of gatekeeper to keep "junk
science" out of the c~urtroom,~'and the subsequent codification of
Daubert into the Federal Rules of Evidence5' were beneficial developments. However, it can be argued forcefully that whatever benefits have
been realized have come at high costs. District courts spend days,
sometimes weeks, on Daubert hearings, and appellate courts render
lengthy and often conflicting decisions trying to define the proper
gatekeeping role for district judges.59 Consequently, many questions
exist as to whether Daubert has been worth the judicial resources it has
cost.
As a not so incidental aside, Georgia courts have repeatedly refused
to adopt Daubert,GOa decision that seems prudent if for no other reason
than the relatively limited resources available to Georgia courts.
Nevertheless, the Georgia General Assembly, in its wisdom, has told
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Georgia judges to march in lockstep with their federal counterpart^.^'
Effective February 16, 2005, the General Assembly essentially codified
Daubert into Georgia law and even suggested to the Georgia judiciary
that they should adhere to federal precedent interpreting D ~ u b e r t . ~ '
Given the experience of federal judges in their Daubert travails, Georgia
judges are in for a long ride.
For those who question the wisdom of Daubert, the Eleventh Circuit's
struggle with expert testimony in a seemingly routine criminal case
should provide ammunition for their cause.63 As reported in last year's
survey,64a divided Eleventh Circuit panel held, over a strong dissent,
in United States u. F r ~ z i e that
r ~ ~the district court abused its discretion
when it excluded testimony of defendant's forensic i n v e ~ t i g a t o r . ~ ~
Defendant in Frazier, who was charged with rape, wanted to adduce
expert testimony that because investigators did not find defendant's
hair, blood, saliva, or semen on the victim's body, there was no forensic
evidence to substantiate the victim's claim that she had been raped.'j7
The district court, in response to the prosecution's Daubert motion, ruled
that the expert could not "draw any inferences based on the absence of
evidence supporting [the victim's] allegations of sexual assault.'"j8
Faced with this ruling, defendant's attorney chose not to put the
expert on the stand, but rather established through cross-examination
of laboratory technicians that defendant's hair and bodily fluids were not
found on the victim's body. In rebuttal, however, the prosecution elicited
expert testimony from the laboratory technicians that the absence of hair
and bodily fluids did not necessarily mean that defendant had not raped
the victim.69 In other words, the prosecution, through the testimony of
its experts, adduced the converse of the expert testimony that defendant
tried to get before the jury.
On appeal, a majority of the panel concluded that the district court
disallowed the expert's testimony because the expert lacked the
necessary scientific qualifications to render the disputed opinions.70
Specifically, the district court found that the expert's lack of education
and training, notwithstanding his extensive experience, rendered him

61.
62.
63.
64.
65.
66.
67.
68.
69.
70.

H.R. 572, 145th Gen. Assem., Reg. Sess. (Ga. 2005).
O.C.G.A.5 24-9-67 (2005).
See Frazier, 322 F.3d at 1262.
Marc T. Treadwell, Evidence, 55 MERCER
L. REV.1219, 1228 (2004).
322 F.3d 1262 (11th Cir. 2003).
Id. at 1269.
Id. at 1264.
Id.
Id. at 1264-65.
Id. at 1266.

2005

EVIDENCE

1281

incompetent to testify as an expert.71 The Eleventh Circuit panel
disagreed, concluding that an expert can be qualified to render opinions
by virtue of his experience, despite a lack of training.72
In a sharply worded dissent, Judge Marcus argued that the majority
had "eviscerate[dl the critical gatekeeping role played by the trial court
in determining the admissibility of expert opinion testimony and
unapologetically substitute[d] it[s] own reliability assessment for that of
the district courtPs1 . . . .'773
The Eleventh Circuit, sitting en bane, vacated the decision, and in a
This
~ time
sixty-four page opinion affirmed defendant's c o n ~ i c t i o n . ~
Judge Marcus wrote the majority opinion.75 The majority agreed that
an expert could be qualified by virtue of his experience, but that "does
not mean that experience, standing alone, is a sufficient foundation
rendering reliable any conceivable opinion the expert may e~press."~"
Indeed, the majority concluded that the panel opinion misunderstood the
basis for the district court's exclusion of defendant's expert testimony.77
Had the district court based its conclusion simply on its belief that
experience could not qualify an expert, that conclusion would have been
errone~us.~' Instead, according to the majority, the district court
excluded the testimony not because the expert "lacked a scientific
background, but because he failed to establish that his opinions were
methodologically reliable or sound."79 Essentially, the district court
found the testimony not to be reliable.
Turning to the question of whether the district court abused its
discretion in reaching this conclusion, the Eleventh Circuit attached
particular significance to the semantics of the expert's testimony,
specifically, that the presence of hair or seminal fluid "'would be
expected."'80 The majority struggled with the term "expected," pondering whether it meant more likely than not, substantially more likely
than not, or virtually certain to happen." The majority concluded that
it was simply not possible to tell from the expert's testimony what he
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