CASENOTE

Form Over Substance? Qualified Immunity
in Groh v. Ramirez
In Groh v. Ramirez,' the United States Supreme Court held in a 5-4
decision that a search warrant may be so facially defective that the
executing officers cannot reasonably presume it to be valid.2 The Court
reasoned that the warrant deficiency in this case, revolving around the
particularity requirement, flows directly from the text of the Fourth
AmendmentY3and thus, no reasonable officer could believe a warrant
that obviously did not comply with this standard was valid.4 The Court
proceeded to deny the executing officer qualified immunity by holding
that reliance upon this facially defective warrant was objectively
~nreasonable.~This decision represents a restriction of the Court's
application of the objective reasonableness standard with respect to
qualified immunity by precluding examination of an officer's mistake of

1. 124 S. Ct. 1284 (2004).
2. Id. a t 1294.
3. U.S. CONST. amend. IV. The Fourth Amendment states that "no Warrants shall
issue, but upon probable cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be seized." Id.
4. Groh, 124 S. Ct. a t 1293.
5. Id. a t 1294.
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fact when executing a search based on probable cause and approved by
a neutral detached magistrate.

Petitioner Officer Groh, an eight year veteran of the Bureau of
Alcohol, Tobacco, and Firearms ("ATF) at the time of the incident in
dispute, received information from a concerned citizen that respondents,
Joseph Ramirez and members of his family, had stockpiles of illegal
weapons on their ranch in Butte-Silver Bow County, Montana.
Petitioner proceeded to prepare a detailed warrant application and
affidavit particularly describing the search items sought including:
automatic firearms, grenades, grenade launchers, rocket launchers, and
any receipts representing evidence of purchase of the above items.
Petitioner also prepared a warrant form based on the detailed affidavit
and warrant application. However, under the section of the warrant
form requiring a description of the items included in the search,
petitioner inadvertently described the place (home) of respondents rather
than the search items listed in the warrant application and affidavit.
Petitioner presented all three documents to the magistrate, who in turn
signed the warrant form and the warrant application. Petitioner then
led a team of federal and local law enforcement officials in a search of
respondents' ranch. The search yielded no contraband, and no charges
were filed against respondenk6
Respondents brought an action against petitioner and other officers
based on Bivens v. Six Unknown Agents of Federal Bureau of Narcotics7
and 42 U.S.C. 5 1983' for violation of their Fourth Amendment right^.^
The United States District Court of Montana entered summary judgment
on all claims for all defendants.'' The district court found no Fourth
Amendment violation and further stated that, even if a constitutional
violation existed, the officers were entitled to qualified immunity because
of the mere "typographical" nature of the error in the warrant.''
The Ninth Circuit Court of Appeals affirmed the entire decision of the
district court except for the Fourth Amendment (Bivens) claim against
petitioner reasoning that the utter failure to particularly describe the
items in the warrant violated the Fourth Amendment.12 Defendants

6.
7.
8.
9.
10.
11.
12.

Id. at 1287-88.
403 U.S. 388 (1971).
42 U.S.C. Q 1983 (2000).
U.S. CONST.amend. IV.
Groh v. Ramirez, 124 S. Ct. 1284, 1289 (2004).
Id. at 1289.
Id.
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other than Groh were entitled to qualified immunity.13 With respect
to Groh, however, the court held that as leader of the search, he was not
entitled to qualified immunity because he failed to "'read the warrant
and satisfy [himself] that [he understood] its scope and limitations, and
that it [was] not defective in some obvious way."'14 The United States
Supreme Court granted certiorari.15

The civil action that exists in Groh v. Ramirez is based on petitioner's
alleged violation of respondents' Fourth Amendment rights. In Bivens
v. Six Unknown Agents of Federal Bureau of Narcotics,16 the Supreme
Court held that persons suffering Fourth Amendment violations are
entitled to recover money damages in a civil action.'' Subsequent to
~~
the
the Bivens decision, the Court in Butz v. E c o n o m o ~addressed
issue of personal immunity for federal officials of the executive branch
in civil actions concerning the violation of constitutional rights.lg The
Court emphasized the gravity of this question because of the dual
importance of the immunity doctrine for the vindication of individual
constitutional rights as well as to facilitate the efficiency of the operation
of g o ~ e r n m e n t . ~Denying
~
the federal officials' claim for absolute
immunity, the Court in Butz held that federal executive officials
exercising discretion are entitled to qualified immunity, subject to
exceptions that may require the extension of absolute immunity based
on the centrality of the function to public business.21 The Court in Butz
also concluded that the qualified immunity standard established in
Scheuer v. RhodesZ2would control in the federal context a t issue before

13. Id.
14. Id. (quoting Ramirez v. Butte-Silver Bow County, 298 F.3d 1022, 1027 (9th Cir.
2002)).
15. Id.
16. 403 U.S. 388 (1971).
17. Id. a t 397.
18. 438 U.S. 478 (1978).
19. Id. a t 480.
20. Id. a t 480-81. These competing interests require a delicate balancing of the
immunity doctrine by the Court to ensure the proper protection of individual rights a s well
a s maintaining efficient government functioning. Id.
21. Id. a t 507. The Court mandated that if absolute immunity was essential for the
particular executive position to conduct the public's business then a n exception to qualified
immunity would be necessary. Id.
22. 416 U.S. 232 (1974). In Scheuer estates of deceased students involved in the
infamous Kent State University incident brought suit, and the Court held, inter alia,that
the state officials involved were allowed qualified immunity depending upon the scope of
their responsibilities and discretion i n the circumstances present. Id. a t 247.
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The Court mandated that federal officials would not "be
liable for mere mistakes in judgment, whether the mistake is one of fact
or one of law."24
Four years after Butz, the Court continued to craft the doctrine of
qualified immunity in Harlow v. F i t ~ g e r a l d . The
~ ~ Court in Harlow
reasoned that within the analytical framework established in Butz-giving weight to both individual constitutional rights and the. need for
government efficiency-the qualified immunity standard needed
modification to restrict accusations of malice against federal officials that
courts might view as questions of fact, thus eviscerating the officer's
immunity from trial with the ensuing factual inquiry.26 Therefore, the
Court held that government officials in discretionary roles are immune
from civil damages "insofar as their conduct does not violate clearly
established statutory or constitutional rights of which a reasonable
person would have known."27 Accordingly, this rule would limit the
liability exposure of government officials by disposing of insubstantial
cases through rigorous application of summary j~dgment.~'
The evolution of the Court's qualified immunity doctrine converged
with the Court's Fourth Amendment exclusionary rule doctrine
subsequent to Harlow. The exclusionary rule in the criminal law
evidence suppression context requires application of an objective
reasonableness test of the acting officer's conduct to determine whether
the evidence will be excluded due to an unconstitutional search. In
Malley v. Brigg~,~'
the Court held that the standard of objective
reasonableness utilized in United States v. Leon3' in the criminal law
exclusionary rule context defines the qualified immunity accorded an
officer accused of a constitutional violation in a civil pro~eeding.~'In
Malley two citizens brought a civil action against an officer based on lack
of probable cause in applying for the warrant.32 The Court rejected the
officer's claim for absolute immunity in applying for a warrant and

Butz, 438 U.S. at 507.
Id.
457 U.S. 800 (1982).
Id. at 817-18.
Id. at 818.
Id. This "clearly established statutory or constitutional rights" standard would
allow the Court to dispose of weak cases at the summary judgment stage and protect
government officials from costly discovery and trials. Id.
29. 475 U.S. 335 (1986).
30. 468 U.S. 897 (1984).
31. Malley, 475 U.S. at 344-45.
32. Id. at 338.
23.
24.
25.
26.
27.
28.
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established congruence between the exclusionary criminal context and
the civil context.33
In Leon the Court concluded that a "good faith" exception to the
general exclusionary rule of the Fourth Amendment was warranted.34
The Court held that evidence obtained by an officer who acted in an
objectively reasonable manner in obtaining a search warrant and acted
within the warrant's scope during execution will not be barred by the
exclusionary rule.35 The Court's decision was premised on the underlying purposes of the Fourth Amendment exclusionary rule.36 Deterrence
of police misconduct represents the preeminent purpose of the exclusionary rule.37 Thus, in light of the substantial social costs imposed by
application of the exclusionary rule in suppressing probative evidence,
the Court restricted the rule to those situations when suppression of
evidence actually deters police m i s c ~ n d u c t . ~Notably,
~
the Court
rejected delineation of bright line rules, deeming this as "speculative,"
and instead imposed an analytical framework relying on a case-by-case
examination and the imposition of the exclusionary rule only when it
will further the purposes of the exclusionary rule.39
Subsequent to this merging of qualified immunity doctrine and
exclusionary rule determination, the Court demonstrated the application
of the "objective reasonableness" test. In Massachusetts v. Sheppard,40
a companion case to Leon, the Court refused to exclude evidence
uncovered during a search pursuant to a warrant that was thereafter
deemed invalid.41 In Sheppard law enforcement agents prepared a
detailed affidavit that established probable cause.42 However, the
officer had difficulty in finding a proper warrant form and substituted
a warrant form specifically used for narcotics cases. The officer
presented the affidavit and defective warrant form to a neutral judge
and informed the judge of the form abnormalities. The judge assured

33. Id. at 345-46. Petitioner argued that as long as the warrant was applied for in good
faith, absolute immunity should exist and the judicial officer's determination to issue a
warrant should shield the Petitioner. The Court rejected this argument and mandated that
officers would be subjected to the objective reasonableness standard at this juncture. Id.
at 344.
34. Leon, 468 U.S. at 922.
35. Id. at 920-21.
36. Id. at 922.
37. Id. at 906.
38. Id. at 908.
39. Id. at 918.
40. 468 U.S. 981 (1984).
41. Id. at 990-91.
42. Id. at 989.
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the officer of the adequacy of the affidavit and told the officer he would
make the substantive corrections on the form. The judge signed the
form but failed to make the promised substantive changes. Consequently, the officer searched for murder weapons and evidence using a
warrant that described the items to be searched for as narcotics.43 The
Court held that while a Fourth Amendment violation may have existed,
the officer in this case acted in an objectively reasonable manner.44
The Court concluded that any constitutional error committed was the
fault of the judge, not the
Accordingly, the purpose of the
application of the exclusionary rule would not be satisfied in the case,
and therefore, the evidence was not excluded.46 Significantly, the Court
did not require the officer to read the signed warrant to determine the
objectives of the search.47 The Court reasoned that the same officer
involved in the application stage also executed the warrant and the
officer was assured by the judge that the appropriate changes had been
made.4s
In Saucier v. K a t ~ , ~the
' Court articulated a recent version of the
objective reasonableness test, holding that a determination of qualified
immunity requires an inquiry into whether a constitutional right was
violated, and if so, "whether it would be clear to a reasonable officer that
his conduct was unlawful in the situation he c~nfronted."~~
In Katz the
Court rejected a claim of excess force in arresting a citizen and held that
no clearly established rule prohibited the officer's action; thus, he was
entitled to qualified imm~nity.~'It was with this analytical framework
in mind that the Court in Groh confronted the issue at hand.

Majority Opinion
In Groh v. R ~ r n i r e z the
, ~ ~ Supreme Court applied United States v.
Leon53and its progeny in a civil context to determine whether the law

A.

43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.

Id. at 984-87.
Id. at 990.
Id.
Id. at 990-91.
Id. at 990 n.6.
Id.
533 U.S. 194 (2001).
Id. at 202.
Id. at 209.
124 S. Ct. 1284 (2004).
468 U.S. 897 (1984).
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officer (petitioner) involved was entitled to qualified immunity. As is
required in Fourth Amendment jurisprudence, the Court was confronted
with the following questions: "(1)whether the search violated the
Fourth Amendment, and (2) if so, whether petitioner nevertheless is
entitled to qualified immunity."54
Addressing the threshold question regarding the existence of a Fourth
Amendment violation, the Court held that the warrant was "plainly
invalid" based on the textual wording of the Fourth Amendment.55The
Court concluded that petitioner's case was flawed with respect to one of
four requirements mandated by the text of the Fourth Amendment. The
search warrant, despite being based on probable cause, supported by a
detailed affidavit, and amply describing the place to be searched, utterly
failed to describe the persons or things to be seized.56
Thereafter, the Court relied on Massachusetts v. S h e ~ p a r dto~ ~
interject that case law established a uniformly applied rule that search
warrants deficient in the particularity requirement are unconstitutiona1.58 In fact the Court concluded that searches based on warrants that
utterly fail to describe the items to be seized should be deemed "warrantless" ~earches.~'Based on that proposition, the Court invoked the
longstanding rule that absent exigent circumstances, a "warrantless"
search of a home is presumptively ~nreasonable.~~
The Court reasoned that the incorporation doctrine61was inapplicable because the supporting documents were not present at the search
and no words of incorporation appeared on the warrant.62 Further, by
completely failing to describe the items to be searched, important
purposes served by the warrant requirement were effectively undermined, such as demonstration of lawful authority of the executing officer,
necessity of officer to search, and limitations of the search.63Therefore,
without fulfillment of the particularity requirement, the "inescapable
fact" was that the proper restraint exhibited by petitioner in execution
of the search was provided by petitioner himself and not by a neutral

54. Groh, 124 S. Ct. at 1287.
55. Id. at 1289.
56. Id. at 1288-89.
57. 468 U.S. 981 (1984).
58. Groh, 124 S. Ct. at 1291.
59. Id. at 1290.
60. Id.
61. The "incorporation"doctrine recognized by many Federal Courts of Appeals allows
a facially defective warrant to be righted by words of "incorporation"within the document
that incorporates attached supporting documents deemed sufficiently detailed. Id.
62. Id.
63. Id. at 1292.
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judicial officer as mandated by case p r e ~ e d e n t . ~
The
~ Court distinguished this case from Sheppard because there the judge gave the
executing officer verbal assurances that the warrant was satisfactory.65
Nevertheless, perplexingly, in light of Sheppard, the Court stated that
it would not have been reasonable to rely on such a patently deficient
warrant even if the magistrate had been aware of the defect.66 Here,
the Court held that a Fourth Amendment violation did exist because the
officer failed to ensure that the "search [was] lawfully authoXzed and
lawfully c~nducted."~~
Hence, petitioner's failure to possess a warrant
particularly describing the items to be seized was unreasonable, and
thus, unconstitutional.6s
The second question addressed by the Court was whether petitioner
was entitled to qualified immunity despite the constitutional violat i ~ n . ~The
'
standard enunciated by the Court was "whether the right
that was violated was 'clearly established"'-that is, "whether it would
be clear to a reasonable officer that his conduct was unlawful in the
situation he c~nfronted."~~
The particularity requirement is explicitly written in the text of the
Fourth Amendment. Therefore, the Court reasoned no officer could
reasonably believe that a warrant containing such a defect with respect
to the particularity requirement was valid.71 The Court relied on
Harlow to posit that if a right is clearly established, as it is here,
qualified immunity will usually
Moreover, in distinguishing
Sheppard, the Court reasoned that petitioner could not rely on verbal
assurances by the magistrate because here the petitioner prepared the
warrant form.73
The Court emphasized that the petitioner should have been put on
notice that execution of a defective warrant imposed liability notwith-

64. Id.
65. Id. a t 1292 n.4.
66. Id.
67. Id. a t 1293.
68. Id.
69. Id. (quoting Saucier, 533 U.S. a t 202).
70. Id.
71. Id.
72. Id.
73. Id. By way of contrast, in Massachusetts u. Sheppard, the officer gave the defective
form to the magistrate who assured the officer that the appropriate description of items
to be searched for would be completed by the magistrate. Interestingly, the Court in
Sheppard stated that while a n officer not involved in the warrant preparation process
would normally read the issued warrant to determine the scope of the search, a n officer
extensively involved in the preparation (as here) might not need to do so. 468 U.S. a t 989
n.6.

