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L_egal Writing

Why is a Legal Memorandum L.ike
an Onion?—A Student's Guide to
Reviewing and Editing

by Terry Jean Seligmann’

I.  INTRODUCTION —THE RIDDLE'S ANSWER

If you are a student working on a legal memorandum, you may think
the answer to the question posed by the title of this Article is that they
can both make you cry. This Article may help you avoid tears by giving
you a way to review your work. The legal memorandum is like an onion
because it is a whole made up of many layers. These layers cover each
other in levelsthat can be cross-sectioned and examined in place without
losing the sense of the whole. The guidelines offered for that examina-
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tion follow the priorities of your legal reader.” These guidelines should
help you with the complex task of editing your memorandum, while
guarding against straying from the core purpose of your memoran-
dum—the presentation of your legal analysis.

Critiquing a legal memorandum forces analysis of the document on
multiple levels, from that of large scale organization’ to technical detail.
Teachers know the dangers of overwhelming student writers with
critique on all of these levels.? If you received comments on your draft,
your teacher may well have identified major areas for your attention,*
but left to you the job of attending to other aspects of the memorandum
also in need of revision.

Published checklists can provide comprehensive guidance for you in
creating and assessing your work.” Legal writing teachers frequently
use checklists or comment sheets, either standardized or custom tailored
to the assignment. A danger of such lists, though, is that they may lead
you to neglect the big picture in favor of spending an inordinate amount
of time on a relatively unimportant decision, such as how to abbreviate
the party’s name in a citation.®  Any guideline or checklist should not

1. This Article was born out of my desire to help my legal research and writing
students “own” their work as writers and editors, and draws both consciously and,
undoubtedly, also subconsciously, from the extensive scholarship on legal writing and
editing that | have been fortunate enough to benefit from, enabling me to avoid
“reinventing the wheel.” See, e.g., Steven V. Armstrong & Timothy P. Terrell, Editing:
Overcoming the Dr. Strangelove Syndrome, 5 PERSPECTIVES77 (1997); Mary Beth Beazley,
The Self Graded Draft: Teaching Students to Revise Using Guided Self-Critique, 3 LEGAL
WRITING 175(1997); Jo Anne Durako, et al., From Product to Process: Evolution of a Legal
WritingProgram, 58 U. PITT. L. REV. 719 (1997); LAUREL CURRIE OATES ET AL, THE LEGAL
WRITING HANDBOOK: ANALYSIS, RESEARCH, AND WRITING (3d ed. 2002); RICHARD K.
NEUMANN, JR., LEGAL REASONING AND WRITING: STRUCTURE, STRATEGY,AND STYLE§ 13.3
(4th ed. 2001); HELENE S. SHAPO ET AL, LEGAL WRITING AND ANALYSIS IN THE LAW (rev’d
4th ed. 2003). Also influential have been the presenters at conferences of the Legal Writing
Institute who have contributed their knowledge on this topic.

2. SHAPO, supra note 1, at 89.

3. See Anne Enquist, Critiquing Law Students’ Writing: What the Students Say is
Effective, 2 LEGAL WRITING 145, 188 (1996) (noting dangers of excessive commenting).

4. OATES, supra note 1, TEACHER’S MANUAL § 4.2. The authors advocate prioritizing
before critiquing but caution that students must be aware the professor is being selective
so they do not assume everything unmarked is perfect.

5. See, eg., id. at § 5.15.6 (offering checklist for critiquing the discussion section);
SHAPO, supra note 1, at 159; NEUMA”, supra note 1, at inside front and back covers;
Durako, supra note 1, at 748-49, App. A.

6. This comment is not intended to undervalue the significance of proper citation form
as part of a good legal memorandum. Citations serve important functions. Authority
vsignals support for the writer’s legal assertions. The citation tells the legal reader where
the authority can be found and what kind of weight it carries. However, some aspects of
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be viewed as setting up rules applicable to all situations, or formulas
that must be slavishly followed whether or not the legal analysis for the
case fits the formula.’

Weighting the components can give some perspective, but this too can
send the wrong message in terms of a legal reader’s expectations for the
memo, because most legal readers will be responding to the memo on the
same set of multiple levels that this article suggests for review. For
example, although proper citation form may be ranked below quality of
legal analysis in terms of grading points and even in terms of the
attorney reader’s expectations, a wonderful analysis that has egregious
citation errors will quickly lose its credibility with the attorney or judge
who reads it.?

The model for review of a legal memorandum that follows suggests
that the reader or self-editor proceed through a series of levels of review
of the whole document, rather than try to operate on all levels at once.
The order suggested reflects that which is most likely to produce a legal
memorandum that is comprehensive in its analysis and well-written, by
maintaining as primary the analytical integrity of the memorandum.
One could, in theory, read the memorandum several times, each time
focusing on a different level of review. In practice, as with the onion,
both the writer and the reader will look at the layers at the same time
as a whole. By focusingon these levels as a separable series of critiques,

citation form that do not transmit such information are less significant to the legal reader.
| put the number of words abbreviated in a case name into this category.

7. Take the example of IRAC, an acronym for a commonlytaught order for presenting
analysis of a single legal claim: Issue, Rule, Analysis, Conclusion. Some legal writing
experts modify this label to stress assertive issue statements in the form of a conclusion
(CRAC),or expand it to emphasize that both the legal authority and the application of the
law to the facts should be analyzed in detail (CREAC). See DAVID S. ROMANTZ &
KATHLEEN E. VINSON, LEGALANALYSIS: THE FUNDAMENTAL SKILL 89-94 (1998) (explaining
CREAC); Terill Pollman, Building a Tower of Babel or Building a Discipline? Talking
About Legal Writing, 85 MaRrQ. L. REv. 887, 888-89 (2002) (discussing the variety of
approaches to IRAC in the context of the analysis of jargon). Other scholars reject any use
of IRAC on the grounds that it will be followed formulaically in all situations, including
those where the legal claims require a different type of presentation and analysis, or
because they believe it results in a rote, superficial approach to written analysis. See THE
SECOND DRAFT (Bulletin of the Legal Writing Institute), Nov. 1995 (devoting an issue to
essays on the pros and cons of teaching IRAC). All legal analysts agree, though, that a
complete written analysis of an issue must consider the law, the facts, and reach a
supported conclusion. E.g. NEUMANN, supra note 1,§ 10.1, at 95.

8. Cf. Judith D. Fischer, Bareheaded and Barefaced Counsel: Courts React to
Unprofessionalism in Lawyers’ Papers, 31 SUFFOLK U. L. Rev. 1 (1997) (cataloguing
grammar, punctuation, and citation errors as drawing judicial fire and as leading to loss
of credibility or worse).
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you can assure that you have considered the range of editorial issues
that your legal memorandum raises. Instead of relying on a teacher’s
comments or changing only those items marked for your attention,
shouldering the responsibilities of legal analyst, explicator, and editor
can equip you to produce a tear-free legal memorandum.

11. LEVEL ONE REVIEW—THE LARGER ISSUES

Begin with your discussion or argument section. This is the heart of
your memorandum, the part that must be the healthiest. The summary
and fact sections take their form and shape from the analysis, so they
can be most effectively created and reviewed once the analysis is settled.

A. The Thesis Paragraph

Read the thesis paragraph. Look for an opening sentence that
provides the essence of the legal topic the memorandum addresses and
relates the essence to the client.” Make sure that the paragraph
contains the overall legal standards governing the issues covered in the
memorandum in the order the memorandum discusses them. Give a
prediction to close the paragraph, explaining briefly the basis for the
prediction. This is one place where it is acceptable to be conclusory.

The essay technique of beginning with a thought-provoking quotation
and then providing an exegesis that leads up to one’s thesis has no
efficacy here. Nor should the ultimate destination of your analysis be
held in reserve; this is no “whodunit.” The legal reader will be looking
for an early bottom line. The reader understands that what follows
provides the explanation and support for the conclusion you forecast
here. At this point you need not be concerned with laying out the
detailed foundation of law and fact analysis that will shortly unfold.

B. The Flow of The Discussion

Review the overall structure of the discussion. Are the issues treated
in a logical order?” Often the applicable case law will be the best

9. For example, instead of writing “The issue in this case is whether or not a claim
exists for negligence under Massachusetts law when atenant is injured by the criminal act
of a third party,” write “Shawn can recover against her landlord for his failure to install
adequate locks on her apartment door because her rape was a foreseeable result of his
negligence.”

10. Logical order is not necessarily the order that the caselaw or statute follows to
provide the elements of a claim. Issues may be central or peripheral; hotly contested or
conceded; analytically complex or straightforward; or threshold to the resolution of others.
See NEUMA”, supra note 1,§ 10.6.1(discussingorganization of multi-elementdiscussions);
SHAPO, supra note 1, at 78. Shapowrites: “Sometimes discuss elements out of order. For









































